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In its latest milestone judgment, the Supreme Court has 
held that a consumer does not generally have a right to 

recover VAT which it has overpaid to its supplier directly from 
HMRC and cannot, therefore, sidestep the four year limitation 
period in VATA 1994 s 80(4): HMRC v �e Investment Trust 
Companies [2017] UKSC 29 (reported in Tax Journal, 21 April 
2017). Following a lengthy review of the principles of unjust 
enrichment, the court considered that the principle of unjust 
enrichment does not provide a customer with a general 
restitutionary right to repayment directly from HMRC, as the 
relationship between customer and HMRC is too indirect. 
Furthermore, the court considered that, even if there were 
such a right, the statutory scheme of recovery in VATA 1994 
s 80 was intended by Parliament to be exhaustive and, as such, 
would exclude any such right. 

"is latter point, given the timing of the judgment, is 
intriguing. In this post-referendum, pre-Brexit period, 
there has been plenty of speculation as to the role that EU 
law will continue to play in tax litigation, both in respect of 
historic disputes and prospectively for VAT disputes whilst 
our VAT legislation remains as is (VAT of course being a 

tax implemented from EU laws). Whether this judgment is 
correctly viewed as political or not, the absolute reversal of the 
Court of Appeal’s judgment and clear support for the integrity 
of the domestic statutory scheme and ‘intention’ of Parliament 
is telling. Taxpayers and their advisers will be watching closely 
to see if this marks a trend to be continued in the ongoing 
overseas dividends (Prudential [2016] STC 1798) and VAT 
compound interest (Littlewoods [2015] STC 2014) litigation. It 
would not be unreasonable to anticipate a protectionist shi# in 
the courts to rebutting EU based claims.

It would not be unreasonable to anticipate 
a protectionist shi# in the courts

From a commercial perspective, this was not a case driven 
by the opportunism of taxpayers seeking advantage over the 
exchequer or riding a wave of mass marketed tax reclaims. 
"e claimants here were retail investment funds, sensitive to 
the position of their investors and the negative impact that 
VAT unlawfully imposed by the government had had on 
their investment value. It should be borne $rmly in mind this 
was a case about establishing the limits of liability once the 
government’s unlawful actions had been established, which 
took place against the backdrop of a debate as to where liability 
properly sits for unlawfully levied VAT as between supplier and 
HMRC, and the role played by suppliers as tax collector in the 
VAT system. It also touches on the issue of what a customer 
can do to recover such VAT where its supplier has failed, or is 
unable due to insolvency, to make claims. 

Background
"e background to the case has been well covered and can be 
dealt with brie%y. In 2007, the CJEU in JP Morgan Claverhouse 
(Case C-363/05) [2008] STC 1180 held that UK rules which 
exempted from VAT management services provided to unit 
trusts and open-ended investment companies (OEICs) but not 
investment trusts were contrary to EU law. "e government 
amended UK VAT law in 2008 to provide for exemption and 
accepted that charging output VAT on such services historically 
was incorrect. As such, managers were invited to make claims 
for repayment of output VAT from HMRC, subject to the usual 
time limits.

Repayment claims made by managers were restricted 
by two factors. Firstly, repayment claims were limited by 
the three year cap on VAT repayments. Secondly, managers 
were only able to recover the net amount of VAT accounted 
for to HMRC, a#er allowing for any input VAT recovery the 
manager was entitled to on its own outgoings. VAT recovered 
by managers in this way was passed onto the investment trust 
customer under arrangements entered into with HMRC to 
reassure HMRC that such managers would not be ‘unjustly 
enriched’ by any VAT repayment. 

Ultimately, however, the investment trusts party to these 
proceedings were le# out of pocket. On an illustrative example, 
involving the payment of £100 output VAT on management 
services, where the manager set o& £25 input tax and paid £75 
output tax to HMRC, the investment trust only recovered £75 
of the output VAT it had paid. In addition, the repayments 
only covered the three year period allowed for claims by the 
managers and, in particular, did not cover the so-called ‘dead 
period’ between 4 December 1996 and the date in 2001 that 
was three years before the s 80 claims were made.

In the light of a growing body of jurisprudence considering 
the potential for common law restitutionary claims to 
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�e tension between EU law, the rights individuals derive therefrom 
and domestic tax regimes has been a recurring theme of tax litigation 
in the last 15 years. In particular, the limitation period for claims to 
recover overpaid output VAT provided by VATA 1994 s 80(4) has 
endured a prolonged assault by claimants pleading a range of positions, 
from o�ence to accrued legal rights in the absence of transitional 
periods to fundamental attacks on the validity of the statutory 
mechanism. Some have yielded results, while others have faltered. 
However, the latest decision of the Supreme Court in this battleground 
has come down �rmly on the side of HMRC and the exhaustive nature 
of the domestic statutory repayment scheme for overpaid VAT. 
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be brought against HMRC outside of the tax statutes and 
unconstrained by their limitation periods, the investment trust 
companies (ITCs) considered whether they, as customers, 
could sue HMRC to recover VAT unlawfully applied to their 
fund management fees which their fund managers could not 
otherwise recover because of the three year cap. "is gave rise to 
a number of issues:

  Firstly, to what extent had HMRC been ‘unjustly enriched’ 
by the overpayments?

  Secondly, were the ITCs entitled to recover the extra output 
VAT from HMRC on the basis of the domestic restitutionary 
remedy based on unjust enrichment?

  "irdly, did the ITCs have rights under EU law to claim the 
unrecovered VAT from HMRC?

Decision of the Supreme Court
On the $rst point, the Supreme Court agreed with the Court 
of Appeal that HMRC had only been unjustly enriched (on the 
illustrative example) to the extent of £75. In the High Court, 
Henderson J had considered that the enrichment of HMRC 
was £100, since the additional £25 absorbed input VAT that 
HMRC would otherwise have had to repay to the managers. 
"e Court of Appeal reversed this decision on the basis that, 
although HMRC was obliged to give £25 credit to the managers 
for their own input VAT, this would not have been the case had 
the supplies been exempt. Accordingly, the actual enrichment 
of HMRC was only £75. "e Supreme Court agreed with the 
analysis of the Court of Appeal on this point.

HMRC, however, argued that, even if they were unjustly 
enriched, the ITCs had no right to obtain repayment directly 
from HMRC under the principle of unjust enrichment. Either 
the restitutionary remedy based on unjust enrichment did not 
apply where the relationship between the payer and the person 
enriched was indirect (as in this case) or because the right was 
excluded by an exhaustive statutory scheme for repayments of 
VAT in s 80. "e Supreme Court has agreed with HMRC on 
both of these points. 

"e Supreme Court focused on the question of whether 
HMRC had been unjustly enriched ‘at the expense’ of the ITCs 
and whether the fact that the payment %owed via the managers 
to HMRC prevented the application of the principle. In e&ect, 
the Supreme Court held that it was not the payment from the 
ITCs that unjustly enriched HMRC, but the payment from the 
managers. "e payments of VAT from the ITCs to the managers 
were not treated di&erently to any other payments received by 
the managers. "ey simply became part of the general assets 
of the managers. "ere was no trust over those monies and it 
was not possible to collapse the payment from the ITCs to the 
managers and the payments of VAT by the managers to HMRC 
into a single transfer of monies. "e ITCs’ restitutionary right 
to repayment based on unjust enrichment lay only against the 
managers in these circumstances, not against HMRC.

However, even if this had not been the case, the Supreme 
Court considered that the scheme for repayments of overpaid 
VAT set out in s 80 should be regarded as exhaustive. "e 
Court of Appeal had held that s 80 was limited to repayments 
of VAT to persons who have accounted for VAT to HMRC. 
Accordingly, s 80(7) (which provided for exclusivity) did not 
a&ect the claimants right to recover overpaid VAT under a 
restitutionary remedy directly from HMRC. "e Supreme 
Court has overturned this part of the decision. Viewed as a 
whole, it was clear that Parliament intended s 80 to lay down 
an exhaustive scheme for repayments. It provided for a remedy 
for consumers (albeit indirect) as well as suppliers. It was clear 
that the rationale for the s 80 scheme was to protect the public 
$nances and Parliament cannot sensibly be taken to have 
intended to have set up a scheme with strict time limits for 

suppliers whilst leaving open a separate wider, non-statutory 
right for customers. 

However, the Supreme Court did recognise that EU law 
requires that a member state must, in principle, provide for 
repayment of taxes levied in breach of law. "e court noted 
that, in Reemtsma (Case C-35/05) [2008] STC 3448, the CJEU 
recognised that a system under which only the supplier is 
entitled to seek reimbursement of overpaid VAT from the tax 
authorities, and the consumer can recover from the supplier 
only, meets the requirements of the EU law, subject to the caveat 
that a consumer should be able to seek recovery from the tax 
authority if it otherwise becomes impossible or excessively 
di*cult. In the later Danfoss case ([2013] STC 1651), the CJEU 
gave an example of such a situation being where the supplier 
became insolvent.

In the present case, however, there was no such di*culty. 
"e ITCs were in a position to recover overpaid VAT from 
the managers. Such recovery could have included the £25 
recovered as input VAT by the managers. To the extent that the 
managers claims were time barred (for the dead periods), then 
the managers would have had a defence of change of position. 
However, the inability of the ITCs to recover those sums was 
not incompatible with EU law, since the time limit on claims is 
itself compatible with EU law. 

Comment
"e decision means that the ITCs’ claims for both the so-called 
dead periods and input tax ‘top ups’ both fail. "e decision 
makes clear that the customer’s right to recover overpaid VAT 
is directed at the supplier, subject only to the supplier’s right to 
recover such overpaid VAT from HMRC. 

"e judgment of the court appears to recognise the existence 
of the defence of ‘change of position’ where amounts paid 
onto HMRC are irrecoverable. "is is necessary to square the 
reasoning of the Supreme Court with the judgment of the CJEU 
in Banca Antoniana (Case C-427/10) where the limitation 
period applicable to the taxpayer’s claim against the Italian 
tax authority was disapplied to the extent that the taxpayer 
was liable under a civil claim to its customer. Establishing the 
existence of a change of position defence removes this potential 
exposure for HMRC. Nevertheless, it seems certain that such a 
defence comes with an obligation to make all necessary e&orts 
to recover overpaid VAT, acting diligently in the pursuit of such 
repayments. Suppliers that $le repayment claims promptly in 
such circumstances should be in a robust position as concerns 
the net amount, but appear to remain exposed to claims for the 
input tax ‘top ups’. 

"e decision of the Supreme Court will be of much wider 
signi$cance than just the ITCs claims. In particular, it will be 
of relevance to similar claims by pension funds against HMRC 
which, presumably, will equally be defeated. In particular, this 
will have an impact on United Biscuits (HC14A01221) as a 
lead case on the insurance exemption arguments, wherein the 
claimant would appear to no longer have a cause of action and 
may no longer have standing to bring the action. It does not 
undermine asset managers’ existing ‘Wheels’ claims, however 
(see [2017] UKFTT 830). Any supplier of services that might 
be at risk of being held to be VAT exempt will need to consider 
the contractual provisions it has in place and whether these give 
adequate commercial protection from exposure to customer 
claims. ■
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