
Cambridge Education Holdings 1 (Jersey) Ltd to qualify 
for entrepreneurs’ relief on a disposal of shares in his 
‘personal company’. The taxpayer, as a director of the 
company, was relying on TCGA 1992 s 169I(2)(c) 
and (6) to claim relief; and s 169S defines a ‘personal 
company’ for these purposes as one in which the 
individual holds at least 5% of the ‘ordinary share 
capital’.

The taxpayer held both ordinary and preference 
shares in the company. It was common ground that if 
both the ordinary and preference shares were taken 
into account, the 5% threshold would be met. However, 
HMRC contended that the preference shares did not 
qualify as ‘ordinary share capital’ as defined for these 
purposes in ITA 2007 s 989. This provision defines 
ordinary share capital as all the company’s issued share 
capital ‘other than capital the holders of which have 
a right to a dividend at a fixed rate but have no other 
right to share in the company’s profits’.

The terms of the preference shares held by the 
taxpayer were determined by the articles of association. 
The articles provided that the preference shares only 
had a right to a ‘preference dividend’ defined as follows:

‘In priority to any other class of shares, each 
Preference Share shall have the right to a fixed 
cumulative preferential dividend (“the Preference 
Dividend”) which shall accrue on a daily basis from 
the dividend commencement date at the rate of 
10 per cent per annum on the aggregate of (i) the 
subscription price of such Preference Share and (ii) 
the aggregate amount of Preference Dividend that 
has previously compounded and not yet paid. The 
Preference Dividend accruing on each Preference 
Share shall be compounded on each anniversary of 
its dividend commencement date to the extent not 
previously paid.’

Decision of the FTT
Because the preference shares were cumulative, if 
there were insufficient reserves to pay the dividends in 
respect of those shares in a particular year, payment was 
deferred to a subsequent year. In those circumstances, 
therefore, the rate at which the dividend would be paid, 
10%, would be calculated on an increased amount. The 
taxpayer argued that the dividend on the cumulative 
preference shares was not at a ‘fixed rate’ because the 
amount of the dividend payable depended on the 
extent to which earlier dividends had been rolled up 
or accumulated pursuant to the ‘compounding’ arising 
from limb (ii) of the dividend calculation in the articles. 
The taxpayer argued that because the rate of dividend 
was identified by looking at the entire dividend as a 
proportion of the share capital (i.e. both the percentage 
element and the compounded amount to which it was 
applied), the rate was not fixed. It was not enough just 
to look at the percentage element of the calculation to 
determine the dividend.

In contrast, HMRC argued that because the rate 
of the dividend remained fixed, the shares fell within 
the exception in s 989 and could not be ordinary share 
capital. It was not necessary that both the rate of the 
dividend and the amount on which the dividend was 
to be calculated should be fixed (as argued by the 
taxpayer).

In particular, HMRC placed reliance on the fact 
that s 989 was not concerned with the timing of the 
dividend, suggesting that the taxpayer’s argument 

When is a right to a fixed rate dividend not a right 
to ‘a dividend at a fixed rate’? When it is a right to 

a fixed rate dividend which accumulates when unpaid, 
giving rise to a right to additional dividends on the 
accumulated amounts, according to the FTT in Warshaw 
v HMRC [2019] UKFTT 268. No, says HMRC in its 
recently issued guidance published by the CIOT: when it 
is a fixed rate dividend without any right to accumulation 
(as no dividend may be paid if there are insufficient 
profits). These two diametrically opposite views, if 
both correct, would lead to the bizarre conclusion that 
no fixed rate preference shares can be shares giving a 
right to a dividend at a fixed rate! Intervention from the 
higher courts may be required to determine the correct 
approach.

Background
The issue in Warshaw concerned the conditions for the 
availability of entrepreneurs’ relief. In particular, the 
question before the tribunal was whether the taxpayer, 
Mr Warshaw, had the necessary 5% shareholding in 
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would result in it not being possible to ascertain whether 
shares were or were not ordinary share capital when 
they were first issued, but rather only at the time when 
any dividend was paid (when it would be known if 
compounding was necessary or not).

The taxpayer countered that its approach did not 
require the status of the shares to be determined when 
the dividend was paid. The question was whether it was 
possible that dividends would accrue other than at a 
fixed rate, and in the present case it was.

Although ‘initially attracted by the argument 
advanced by’ HMRC, on balance the FTT found in 
favour of the taxpayer in a relatively short judgment. It 
was necessary to take into account both the percentage 
element and the amount to which it is applied to 
identify the rate of dividend for the purposes of s 989. 
Accordingly, since in this case the articles only provided 
for one of those elements to be fixed (the percentage), 
the shares were not excluded from being ‘ordinary share 
capital’.

The FTT found some support for its conclusion in the 
judgment of Vinelott J in Tilcon Ltd v Holland (Inspector 
of Taxes) [1981] STC 365, who recognised (in the context 
of the group relief provisions) that for there to be a right 
to a dividend at a fixed rate ‘in the natural and ordinary 
sense of those words’, it was necessary to have regard to 
both elements, the percentage rate which is fixed and the 
varying amount to which it is applied.

The FTT also pointed to the fact that, in its view, 
HMRC’s preferred approach would have produced 
anomalous results. For example, following HMRC’s 
approach, neither shares that paid a dividend equal to 
0.1% of taxable profits, nor shares that paid a dividend of 
50% of those on a company’s ordinary shares, would have 
qualified as ordinary share capital.

The FTT also pointed to the fact that, 
in its view, HMRC’s preferred approach 
would have produced anomalous 
results

Comment
The definition of ‘ordinary share capital’ in s 989 is 
important in a number of areas of the tax code. As such, 
the decision is potentially of very wide importance. See 
the box below for further details. However, as the FTT 
indicated, the decision may be a finely balanced one.

One might argue that mere fact that the amount 
on which the dividend is calculated may vary due to 
necessary accumulation of unpaid dividends seems to 
be qualitatively different to the other examples quoted 
by the FTT. The dividends are fixed and predictable in 
advance for the cumulative fixed rate preference shares 
(even if they also have to be paid on accumulated unpaid 
dividends) in a way that they are not where a dividend 
is dependent on an external factor such as the taxable 
profits or dividends declared on ordinary shares, for 
example.

In addition, the tribunal’s reliance on the approach 
of Vinelott J in the Tilcon case seems, on closer 
examination, a little surprising. That case concerned an 
argument by the taxpayer that its fixed rate preference 
shares should be regarded as ordinary shares following 
the introduction of advance corporation tax (ACT) in 

1973. In order to maintain parity of treatment between 
fixed rate preference shares and ordinary shares, FA 
1972 Sch 23 para 18 included a provision which affected 
existing preference shares by interpreting the reference 
to the fixed dividend to mean ‘a dividend of an amount 
which, when there is added to it such proportion thereof 
as corresponds to the rate of advance corporation tax in 
force on that date, is equal to a dividend at that gross rate 
or of that gross amount’.

The taxpayer argued that its preference shares were 
not excluded from the definition of ordinary shares 
since the dividend was no longer fixed. It was now to 
be calculated by reference to a formula which depended 
on the rate of ACT at the time it was paid. In holding 
that the fixed rate preference shares were still excluded 
from the definition of ‘ordinary share capital’, Vinelott J 
focused on the ‘rights’ of the shareholder granted by the 
Articles of Association. These were the ‘rights’ referred to 
in the legislation and the fact that para 18 altered the way 
in which those rights were given effect did not (when 
properly construed) affect the basic premise that the 
shares gave a right to a fixed dividend.

Definition and relevance of ‘ordinary share capital’

ITA 2007 s 989 (for the purposes of the Income Tax Acts) and 
CTA 2010 s 1119 (for the purposes of the Corporation Tax 
Acts) define ‘ordinary share capital’ in identical terms:

‘“ordinary share capital”, in relation to a company, 
means all the company’s issued share capital (however 
described), other than capital the holders of which have 
a right to a dividend at a fixed rate but have no other 
right to share in the company’s profits’.
The term ‘ordinary share capital’ is primarily used for 

the purposes of determining group relationships in the Tax 
Acts. These are important conditions for a number of tax 
reliefs including:

zz no gain no loss transfers within CGT groups (TCGA 1992 
s 171);

zz substantial shareholdings exemption (TCGA 1992 
Sch 7AC);

zz share-for-share exchanges and reconstructions 
(TCGA 1992 ss 135 and 136);

zz corporation tax group relief (CTA 2010 s 97 et seq);
zz corporation tax relief for employee share acquisitions 

(CTA 2009 s 1001 et seq); and
zz EIS, SEIS and VCT relief all depend on the issue of 

ordinary share capital to investors.
The same definition also applies for stamp duty (FA 1930 

s 42(4)) and SDLT group relief purposes (FA 2003 Sch 7 
para 1(5)).

It should, of course, be noted that many of these 
provisions require additional tests to be met. For example, 
for group relief purposes, a subsidiary must be a ‘75% 
subsidiary’ of a parent company which is beneficially 
entitled to not less than 75% of the profits available 
for distribution to the ‘equity holders’ of the subsidiary 
company. The definition of ‘equity holder’ includes persons 
who hold ‘ordinary shares’. ‘Ordinary shares’ for these 
purposes excludes ‘restricted’ preference shares, such as 
preference shares that carry a right to a ‘fixed dividend’ or 
‘to a dividend that is not fixed absolutely, but is fixed by 
reference to a published variable rate’. It should be noted, 
therefore, that the exclusion for fixed rate preference 
shares in the definition of ‘equity holder’ is much wider 
than the exclusion of fixed rate preference shares for the 
purposes of the definition of ‘ordinary share capital’ (see 
CTA 2010 s 160).
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It is difficult to find much in the way of support for 
the proposition that a ‘right to a dividend at a fixed 
rate’ must have regard to fluctuations in the underlying 
amount upon which it is calculated in Vinelott J’s 
decision.

HMRC guidance
The Warshaw decision is contrary to HMRC’s guidance, 
as recently published by the CIOT. In describing when 
preference shares will be treated as ordinary share 
capital, HMRC specifically addresses the position of 
cumulative preference shares, stating that they would 
not be ordinary share capital because ‘the holder knows 
the return is fixed even when profits [are] not available’. 
Ironically, HMRC’s opinion is that shares carrying a 
fixed rate of 10% non-cumulative would qualify as 
ordinary share capital as ‘some years no dividend will be 
paid so there is no fixed rate. The return is dependent on 
the results of the business, so more like equity than debt.’ 
Taken together with the decision of the FTT in Warshaw, 
of course, this would appear to mean that all fixed rate 
preference shares are ordinary share capital.

The approach taken by HMRC in this guidance 
appears to look to whether the features of the shares are 
more debt or equity like. In the case of the cumulative 
preference shares, HMRC points out that they are ‘more 
like debt than equity’. It is perhaps surprising that 
HMRC does not appear to have raised an argument 
based on such a purposive construction before the FTT.

In the case of the cumulative preference 
shares, HMRC points out that they are 
‘more like debt than equity’ 

 
One might also question HMRC’s approach to non-

cumulative preference shares, however. The focus of the 
legislation is on the ‘right’ to a fixed rate dividend (as 
noted in Tilcon). HMRC’s approach is to equate ‘right’ 
with a completely unrestricted right, whereas clearly it is 
possible for ‘rights’ to exist but be fettered or dependent 
on other factors in some way. HMRC’s guidance admits 
as much in its example concerning fixed rate preference 
shares, where dividends can only be paid if authorised 
by a regulator. HMRC takes the view in such a case that 
it does not matter that a third party is involved and the 
right to the income remains fixed or non-fixed according 
to whether the dividend rights are cumulative or non-
cumulative. In doing so, HMRC implicitly recognises 
that a ‘right’ still exists where it is not an unrestricted 
right.

Given that the decision is at variance with HMRC’s 
guidance, it seems highly likely that HMRC will appeal 
the decision. Advisers should be cautious, therefore, of 
placing reliance on the judgment (which, as a decision of 
the FTT, has no formal precedent value).

In any event, both the approach of the FTT in 
Warshaw and that of HMRC in its guidance appear to be 
problematic. As such, it is to be hoped that the higher 
courts have the opportunity to provide further guidance 
on this difficult question. ■
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