
the sale of general merchandise in the onsite shop is less 
obvious.

ROH argued that a ‘virtuous circle’ operated with the 
high-quality productions resulting from the costs enabling 
ROH to generate more income from its business activities, 
which could be re-invested back into production costs. 
Taking what the tribunal described as an ‘economically 
realistic’ view, the ROH would not be commercially able 
to incur that level of production costs if it relied solely on 
ticket sales. The productions were a ‘hook’ encouraging 
audience members to spend money on its wider business 
activities, allowing the ROH to operate sustainably.

The FTT noted, perhaps unsurprisingly, that the opera 
and ballet was central to everything the ROH does and 
that this drove the business of the restaurants and bars of 
the ROH. This was a sufficiently direct link between the 
productions and catering supplies and is more than a ‘but 
for’ link (i.e. that the revenue would not have been earned 
‘but for’ the production costs having been incurred).

Taking an economically realistic view, the 
performances at the Opera House, and therefore the 
production costs, were essential for the ROH to make its 
catering supplies. It therefore followed that the purpose 
of the production costs, objectively ascertained, was not 
solely for the productions of opera and ballet at the Opera 
House but also to enable the ROH to maintain its catering 
income. As such, there was the necessary direct and 
immediate link with the catering supplies in the bars and 
restaurants of the Opera House.

However, the FTT considered that sales from the 
ROH shop, at its premises and online to be ‘separate and 
“freestanding” supplies’. Any connection to the repertoire 
of the Opera House was no more than a commercial or 
‘but for’ link and insufficient to treat production costs as 
a cost component of the shop’s activities (excepting only 
sales of recordings of performances).

Equally, the FTT considered that (with the exception 
of production specific events) there is no connection or 
link with any specific production and the use of the Opera 
House as a commercial venue.

Why it matters
This decision has adopted a highly fact-specific analysis of 
each individual revenue stream to determine the partial 
exemption attribution. The decision helpfully analyses 
and contrasts the earlier case law, including the Court 
of Appeal decisions in Mayflower Theatre Trust [2007] 
STC 880 and Chester Zoo [2015] SFTD 841. The ultimate 
question in such cases is whether, on an objective analysis 
in terms of the activities giving rise to the disputed costs, 
those costs are a cost component of and/or have a direct 
and immediate link with the taxable supplies.

VAT on refurbishment costs
In The Glasgow School of Art v HMRC [2019] UKUT 173, 
the Upper Tribunal has held that VAT incurred by the 
Glasgow School of Art (GSA) on the reconstruction of the 
Assembly Building as part of a wider site redevelopment 
project was residual and only partly recoverable.

The Assembly Building was opted for tax by GSA and 
was used by the student union pursuant to a lease granted 
by GSA for £5,000 p.a. plus VAT. GSA contended that the 
whole of the VAT on the reconstruction works attributable 
to the Assembly Building was directly attributable to 
taxable supplies and as such fully recoverable. HMRC 
rejected that argument and the FTT upheld HMRC’s 
position.

Attribution of VAT on production costs

The case of Royal Opera House Covent Garden 
Foundation v HMRC [2019] UKFTT 329 concerned 

the Royal Opera House’s (ROH) input VAT recovery. 
The ROH sought to attribute the substantial input VAT 
on production costs to its taxable and non-core business 
activities, as well as its exempt supplies of tickets. The 
FTT held that the costs should, in part, be attributable to 
taxable supplies, such as catering, made by the ROH.

Tickets bought for the opera or ballet are exempt 
from VAT (VATA 1994 Sch 9 Group 13). However, the 
ROH also made a number of taxable supplies (such as 
programme sales and production-specific commercial 
sponsorship arrangements) to which it argued its 
production costs had a direct and immediate link. HMRC 
accepted that the input tax associated with the production 
costs was residual. However, a dispute arose as to whether 
those production costs also had a direct and immediate 
link with other taxable supplies made by the ROH, 
including supplies of catering, shop income and venue 
hire. The link between production costs and programme 
sales is clear, but the link between the same costs and 
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Firstly, HMRC contended that the Assembly Building 
and an adjoining building (the Reid Building) were one 
building and that input VAT on the reconstruction of both 
could not be separated. The Upper Tribunal agreed with 
the FTT that they formed one building – there was an 
internal link and the reconstruction of both buildings was 
treated as a single project. However, the Upper Tribunal 
considered that the question of whether there was a single 
building was unimportant. The important question was 
whether there was a single supply.

On that question, the Upper Tribunal agreed with the 
FTT that there was a single supply. The economic and 
commercial reality of the construction contract was a 
single development of the site as a whole. Although GSA 
wanted and obtained two separate premises with different 
functions, that did not dictate that there were two separate 
supplies. As such, the tribunal held that the input VAT 
incurred by GSA was residual and subject to restricted 
recovery under its partial exemption method.

HMRC also argued that even if the supplies in relation 
to the Assembly Building were separate, GSA’s activity 
in providing the building to the Student Union was not 
a separate economic activity, since the rental charged 
was uncommercial. Although it was unnecessary to 
consider this aspect, the Upper Tribunal did so for the 
sake of completeness. It noted that the fact that the £5,000 
rent was uncommercial did not mean that there was no 
consideration for VAT purposes. The fact that the price 
paid was lower than cost or market value is irrelevant 
in determining whether a transaction is effected for a 
consideration.

However, the fact that there was a supply for a 
consideration did not mean that GSA’s economic activity 
included renting the building to the Student Union. 
The Principal VAT Directive Art 9 provides that the 
exploitation of property for the purpose of obtaining 
income therefrom on a continuing basis is an economic 
activity. This requires the supplies to be made for the 
purposes of obtaining income on a continuing basis 
(obtaining ‘remuneration’). On the facts of the current 
case, it was clear to the Upper Tribunal that the lease 
of the Assembly Building was not to provide GSA with 
‘remuneration’ but to facilitate the provision of a Union for 
students attending GSA. Therefore, GSA was not making 
separate taxable supplies of the building to the Student 
Union and, even if the development was treated as two 
separate supplies, the input VAT on the refurbishment 
would not have been fully recoverable.

Why it matters
Perhaps the most interesting aspect of the case is the 
analysis of the economic activity. This highlights the 
importance of distinguishing between supplies for a 
consideration and what is an economic activity. For the 
former, the issue of the valuation of the consideration 
was irrelevant, but for the latter, it was highly relevant. 
Accordingly, even if it had been possible to redevelop the 
two buildings separately, it would not have aided GSA’s 
claim for full VAT recovery on the input VAT attributable 
to the Assembly Building.

VAT and fund management changes
Following delays to the date on which the UK is expected 
to leave the EU, the government has decided to revoke 
the VAT (Finance) (EU Exit) Order, SI 2019/43 (‘the 
Finance Order’). Instead, the government has indicated 
that the changes will be introduced in another instrument 

which will have effect from a fixed date, expected to be 
1 April 2020, whether or not exit has occurred by that date.

The Finance Order provided for an extension to the 
UK domestic exemption for the management of special 
investment funds (SIFs) in VATA 1994 Sch 9 Group 5 Item 
9 designed to implement the decision of the CJEU in ATP 
PensionService (Case C-464/12).

The judgment has already been reflected in HMRC 
practice on an optional basis, allowing companies to 
directly apply the judgment. These measures will principally 
affect those companies which have not implemented the 
judgment, and which will no longer have the option of 
availing themselves of the historical UK law position.

The exemption for the management of SIFs was to be 
extended to the management of ‘a recognised pension fund’. 
The Finance Order defined a recognised pension fund as a 
pension fund which is solely funded (directly or indirectly) 
by its members, which pools the investments of more than 
one pension member, in which the members bear the 
investment risk and where that risk is spread over a range of 
investments. It should be noted that the definition required 
the pension fund itself to spread the investment risk and 
the exemption would not apply if the pension fund invested 
in another fund which itself spread the risk over a range of 
investments.

In addition, the Finance Order was to remove the 
requirement in note 6 of Group 5 for a ‘closed ended 
collective investment undertaking’ (the management of 
which is exempted under VATA 1994 Sch 9 Group 5 item 
10) to invest ‘wholly or mainly in securities’. Again, this was 
intended to align domestic VAT law with the comments 
of the CJEU in Fiscale Eenheid X (Case C-595/13) that the 
exemption for the management of a SIF can, in principle, 
extend to a property fund, which again has already been 
reflected in HMRC practice on an optional basis.

Following representations made to the government 
concerning the uncertainty caused by linking the provisions 
with the EU Exit Day, together with the lead time needed 
to enable the pension fund industry and asset managers to 
adapt to the changes proposed by the Finance Order, it has 
now agreed that the changes should come into effect on 
a fixed date (expected to be 1 April 2020) rather than EU 
Exit Day in order to provide certainty about the timing of 
the change. In the event of the UK leaving the EU before 
1 April 2020, it is expected that HMRC would exercise its 
statutory discretion to retain the current position until the 
SI is in place.

The VAT (Finance) (EU Exit) (Revocation) Order, SI 
2019/1014, will revoke the Finance Order with effect from 
8 July 2019. The government will now need to introduce a 
new SI to make the necessary changes. It is not clear at this 
stage whether the SI will be in exactly the same terms as 
the revoked Finance Order (apart from the effective date) 
or whether any changes will be made to it. Until the new 
SI comes into force, taxpayers can continue to rely on the 
HMRC practice set out in guidance.

Why it matters
It is perhaps somewhat ironic that changes to be introduced 
to bring the UK statutory VAT legislation into line with EU 
law were tied to the EU exit day. Nevertheless, the decision 
to introduce the changes from a fixed date sufficiently far in 
the future to give the industry time to adjust their processes 
is to be welcomed. In particular, concerns that the definition 
of a ‘recognised pension fund’ in the Finance Order 
extended to non-UK as well as UK pension funds meant 
that care would need to be taken by managers providing 
their services to foreign pension funds or arrangements 
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to classify the recipient of their services correctly, given 
the potential impact on the manager’s input VAT recovery 
position. Clearly, this is a point that may also need to be 
considered in respect of the new SI, depending on its terms.

VAT reverse charge measures
The VAT (Section 55A) (Specified Services) Order, 
SI 2019/1015, extends the reverse charge procedure to 
supplies of gas and electricity certificates (also known as 
‘renewable energy certificates’). HMRC has also issued 
Revenue & Customs Brief 4/2019) to provide guidance on 
how the domestic reverse charge will operate in relation to 
such renewable energy certificates. The reverse charge will 
take effect from 14 June 2019 and will apply to the buying 
and selling of renewable energy certificates between VAT 
registered businesses established in the UK.

Renewable energy certificates are issued to gas and 
electricity generators when they produce energy from 
renewable sources. However, they can also be bought and 
sold as a commodity. The reverse charge measure has been 
introduced to prevent opportunities for such supplies from 
being exploited by those engaged in missing trader intra-
community (MTIC) fraud.

In addition, HMRC has published guidance on the 
implementation of the domestic reverse charge for certain 
supplies of construction services reportable under the 
construction industry scheme and which will come into 
effect from 1 October 2019. The guidance provides further 
details on those supplies which will be subject to the reverse 
charge. It also indicates what evidence HMRC will expect 
suppliers to obtain where the supply is not reverse charged 
on the basis that the recipient of the supply is an end user.

Why it matters
Both of these reverse charge measures are intended to 
reduce opportunities for MTIC fraud. However, the 
obligation to reverse charge such supplies applies to all 
recipients of such supplies and it is important that affected 
businesses correctly identify circumstances in which the 
reverse charge obligation arises, as failure to correctly apply 
the VAT rules may lead to interest and penalties. The lack of 
any implementation period or public consultation indicates 
that HMRC is actively concerned about the risk of fraud in 
this sector.

What to look out for
zz Judgment by the CJEU is expected on 3 July in The 

University of Cambridge (Case C-316/18) concerning the 
attribution of VAT incurred on investment management 
fees. The referral from the UK Court of Appeal asks the 
court to provide guidance on the question of whether 
management fees incurred in relation to a non-taxable 
investment activity may nonetheless be linked to 
economic activities which are subsidised with investment 
income produced as a result of the investments.

zz On 3 July, judgment is also expected in the referral in 
UniCredit Leasing (Case C-242/18), a Bulgarian case 
concerning the issue of whether, in the event of the 
termination of a financial leasing agreement, a reduction 
in the value of the taxable value of the supply and a 
refund of VAT paid is allowed. ■
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